CustoM DRIVES JEwisH LAaw
ON WOMEN"

Elliot N. Dorff

Th-: thesis of this article is that we err if we try to decide issues
concerning the status of women in Jewish law on the basis of
the texts and legal arguments that have come down to us
because they were all post facto reflections of what was deter-
mined by custom in the first place. The Conservative Move-
ment’s commitment to be honest to the historical context of
Jewish law in the past and present thus requires us, on the one
hand, not to be too constrained by specific texts that limit the
role of women, for they were only giving retroactive legal just!-
fication for what common practice was at the time. On the other
hand, we must not take undue advantage of texts that might be
interpreted as allowing for women as well as men to do certail
things but that, in historical context, were undoubtedly never
intended that way.

In our own day, then, we must pay much more attention to
the continuing development of custom in these matters, allow-
ing for diversity of expression without being too insistent 0
either the letter of Jewish law as it has come down to us on thes¢

issues or on the egalitarian agenda. We should instead, 1 pro
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pose, be flexible, allowing some people to hold on to old and
amiliar customs, giving others time and support in getting
used to new ones that have evolved over the last fifty years in
many of our congregations, and simultaneously allowing those
in our movement who are so inclined to shape further, new cus-
toms that will enable women to function even more fully within
our communitv.

T'he Role of Customs on Women's Status in Biblical
and Talmudic Times
When one studies biblical and talmudic sources on the role of
woruen, it becomes clear very quickly that the legal status of
women was not equal to that of men. Given the role of women in
other ancient cultures, that should not be su rprising. At the same
time, one also does not find delineated a clear status for women
subservient to that of men in all respects. Instead, one finds a
patchwork of laws, in some of which women are indeed equal to
men, while in others they are clearly at a legal disadvantage.
‘xamples of this abound, but a few will suffice to make this
clear. None of the biblical stories or laws depict a woman propos-
ing Mmarriage to a man or instituting a divorce, and later rabbinic
law Specifies that only a man may institute those procedures.’
1

Women are specifically included in Deuteronomy’s command

hat would argue for women'’s subservience. On the other hand,

that alj Israelites are to hear the Torah read every seven years,”
and the Torah’s rules about accidental homicide, which specify

that they apply to “a man or a woman,” are used by the rabbis to
€Xtend all of the Torah’s tort laws to women perpetrators and
Victims as well.? Thus in some ways, women had a lesser, and in

S0me ways an equal, status vis-a-vis men.

N‘Im'em'm; there is a discrepancy between what the law says
nd what we read in our sources’ reports of our history. On the
ONe hand, when interpreting Deuteronomy’s discussion of
PPointing a king over the people, the rabbis limited eligibility
for SOvereignty to men.* Deborah, however, had long before been
the Political and milita ry leader of her people, and in times close
t0 what was probably the era of that rabbinic ruling, Shelom-




ziyyon (Salome Alexandra), the Queen, ruled as well.” While our
ancestors’ political and military leaders were overwhelmingly
men, these examples indicate that even in ancient times, women
could serve in these very public and important roles, contrary to
what Jewish law became. Conversely, a baraita permits women to
be among the seven who go up to the Torah and read it in the
synagogue on the Sabbath. While that was legally permissible
for women to do, it was not open to them in practice, for, as the
baraita itself explains, to have women read the Torah would dis-
honor the men in the congregation.” We certainly do not hear in
later stories or rulings of many (any?) women who in fact read
the Torah in the synagogue, despite the legal permission embed-
ded in the sources for them to do so.”

These kinds of disparities between what the legal texts say
and what the stories report become especially striking in the
extended discussion in the tractate Kiddushin about the com-
mandments from which women are exempt. The legal ration-
ales for those exemptions are, to put it mildly, extremely
suspect, for the very verses which are quoted to exempt women
from given commandments could just as easily be read to
include them. Most are dependent upon masculine forms of
nouns or verbs which grammatically can just as easily include
women as exclude them—a fact which the Rabbis surely knew
as well as we do. One must conclude, then, that the choice of
whether to use the masculine noun or verb in question to desig’
nate men alone or both men and women was not at all deter-
mined by the verses themselves but rather by what was
pre-existing custom at the time.”

This discussion is based on the Mishnah’s attempt to gener-
alize over the commandments from which women are exempt.
Its generalization, that women are exempt from positive, time-
bound commandments, is very quickly challenged in the Tal-
mud, which adduces quite a few practices which do not fit that
rule. Women are obligated, for example, to light candles on Fri-
day evening, even though that is a positive commandment
which is most definitely tied to a specific time. On the other
hand, women are freed from the commandment to wave the
palm branch (lulav) on Sukkot even though that could be done at

any time during the day—hardly much of a restriction on time-
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The Talmud’s discussion and rulings, then, indicate clearly
that neither a legal analysis of biblical verses nor even a rabbinic
attempt to generalize over the practices of their time was the
ground for determining what women may or may not do. That,
instead, was decided on the basis of the multiple and inconsistent,
but apparently well-established, customs of their community:.

Medieval Texts vs. Practices Regarding Women
[f custom ruled the day in governing the roles that women might
have in society in biblical and rabbinic times, we should expect it
to do so in medieval times as well, and it did. The clearest cases of
this are in the laws governing the relationships between men and
women. 5o, for example, although biblical, talmudic, and Muslim
law all allow a man to marry more than one woman, Christian
law does not, and so Ashkenazic Jewish men and women, who
lived predominantly among Christians, were enjoined by
Rabbeinu Gershom from polygyny while Sephardic Jews who
continued to live among Muslims, were not restricted in that
“"'-“'-"Similarl}; Sephardic rabbis, living among Muslims who
permitted and even encouraged husbands to beat their wives,
generally allowed Jewish husbands to do so as well, whereas
Ashkenazic rabbis, especially those in Germany who were influ-
€nced by both Christian and Jewish pietism, resoundingly con-
demned wife-beating.'’
We do not, however, hear of women taking public roles in
T;‘ Synagogue, either among Ashkenazim or among Sephardim.
1

“Xample, that “ten” are necessary for a prayer quorum, minyan,

at is important when we read medieval texts that say, for

Without specifying whether women may be counted toward that
Mumber.' It is certainly true that the authors of texts like that
Could have specified “ten men” if they meant to restrict those

w - L
vho count to males, but it is equally true that they could have

Specified “ten men or women” if they had meant that. It is a mis-
‘ake, then, to read such texts as a justification for including
‘_“'Umcn in the count, for that is reading the text totally divorced
Tom the historical context from that it came and to that it
““d()ubtedl}: referred. As a member of a Conservative syna-




gogue that has been egalitarian for some twenty years, I, for onc
am sorely tempted to read such texts in that way, but I must be
honest in pointing out that would be playing fast and loose with
the plain meaning of the text when it is read, as it should be, in
its historical context.

The same argument applies to solitary texts that seem to
report that in some places women actually did what we do not
want to allow them to do. The medieval text used to indicate
that even in those times women could be counted for a prayer
quorum minyan is a good example of this. It is a comment of the
Mordecai (thirteenth century), who, in turn, is reporting what he
“found” in the writings of an earlier Rabbi Simhah, possibly the
compiler of the Mahzor Vitri."” Even if such texts are to be cred-
ited, and even if they mean what we take them to mean, we
surely must admit that they represent exceptions to the rule, that
the overwhelming practice in the synagogues of our medieval
and early modern ancestors was to permit only men to count for
the quorum and to lead the services. To say otherwise is simply

not being honest.

The Nature of Custom

The fact that custom determined the role of women in synagogu¢
services, in witnessing, and in marriage and divorce means, 107
me, that if we are going to be true to that historical precedent, wé
must give custom a much larger role in determining our own
practices as well. To stick to specific formulations of what was
communal custom in these matters as if they were determined
by legal analysis in the first place is, in my view, to ignore history

in an excessive exercise of legal formalism.

Custom, however, is a slippery animal. Customs are not

established at a specific time and place by recognized rabbini
authorities. Many times, in fact, customs are not even ac know!-
edged by the rabbis, let alone validated by them. Because cus”
toms are not clearly stated in a rabbinic ruling, others, uapmmil\
those living at a different time and place, often cannot under
stand its scope. The very genre of custom, coming as it does a5
a “fact on the ground” rather than a proposal to be considered:




suggests that it is somehow illegitimate to evaluate its legal
cogency. We are supposed to obey the custom just because that is
the accepted practice. Customs are not, in a word, legally “neat,”
with explicit details specifying who and what is involved and

ith clearly stated rationales open to analysis, challenge, and
'~.i:-.u|}_;t. Instead, custom emerges from the masses—in our case,
from Schechter’s “Catholic Israel.” As such, its rationales, its
demands, and the scope of the communities it governs are often
unclear, Moreover, because it emerges from the populace in
given times and places, it is likely to differ from one Jewish com-
munity to the next.

I'he ways in which custom remains or changes are also hard
to grasp and even harder to control. Those customs that are
never formalized in law but rather passed down in the form of

what we do around here” may become so entrenched that they
cannot be uprooted despite compelling reasons to do so. Rabbis
SOmetimes try, dL"mummg certain customs as stupid or fool-
hardy (minhag shtut), but rabbinic opposition, even if unani-
mous and forcefully expressed, does not always succeed

“Pi'ﬁmtmg objectionable customs. Indeed, in their time and
Place, customs may become every bit as binding as statutory
laws or rabbinic rulings—so much so that after awhile rabbinic

rulings may officially recognize a given custom and enforce it.
[,t.l

l.

Ore a given custom becomes well established, however, prac-
Ices will differ, and judges that have to base their rulings on
what the parties could legitimately have expected will want to
'€ar out their hair. This is especially problematic because cus-
toms can pass out of existence just as quickly and inexplicably
as 1]}0_\- appear.

Custom as a legal genre, then, is definitely not for the anal
‘OMpulsive. It requires one to ride with the waves, as it were,
being flexible enough to adjust to ill-defined and changing prac-
fices and expectations. In that way, it is like living languages as
“PPosed to dead ones; the dead ones have the advantage of
h“”“ set and determined, but the living ones, that can drive you
razy with their ever-changing words, nuances, and phrases,
"evertheless have the distinct advantage of being alive.'

Lest I be misunderstood, I am not saying, a la Mordecai

Ka
Aplan, that custom should replace law in our time. Law, whether
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in the form of legislation or judicial rulings, carries with it dis-
tinct advantages for any society. It specifies clearly what is
expected of everyone. This enables people to live together. It also
contributes a sense of security to all citizens: I know that for that
[ can hold others responsible and, in turn, that for that I myself
can be called to account. Law thereby saves me from the threat of
Kafkaesque trials, where I know neither the charges against me,
nor the rules for determining my guilt or innocence, nor the
penalties for my guilt. Law also enables society to articulate its
sense of justice in concrete terms, thus giving a moral quality to
social norms. Moreover, because law is open to public scrutiny, it
enables people to criticize and improve the rules by that they
live. Finally, because laws generally change less rapidly than
popular tastes do, law contributes to society a sense of continu-
ity and rootedness. Jews, who are spread out all over the world,
need these aspects of law even more than more geographically
concentrated societies do, and so I would be the last to argue for
understanding Judaism in our day in ways that deprive it of ifs
traditional footing in law.'® For those who also believe that there
is a divine component to Jewish law, as I do, the obligatory
nature of it goes well beyond these prudential concerns. Even
without that theological component, however, the benefits of law
to any society should make anyone think twice before abandon-
ing law for custom alone.

Living legal systems, though, incorporate not only law, but
custom, and each exercises a claim on the members of the society.
Sometimes these dual claims pose no problems. On the contrary,
law and custom can actually reinforce one another, as, for exam-
ple, when customs augment and even beautify observance of the
law. Another type of symbiotic interaction between law and cus-
tom occurs when they complement one another by filling in gap?
in the norm of a community where the other is absent.

Sometimes, however, custom and law oppose each other,
and then the question of which one takes precedence over the

other is not always clear. This is true not only in Jewish law, with

its application to widespread communities and its lack of on¢
central authority, but in virtually any living legal system. Amer
ican law, for example, that governs a clearly identified group ©'
people in a relatively coherent land mass (even counting Alask




and Hawaii) with a clear chain of legal authority, nevertheless is
subject to modification and even to veto by popular custom.

As a result, one must come to understand that the content of
the law itself is always a product of the interaction between the
dictates of those entrusted with interpreting and applying the
law and the actual practices of those governed by it. Law and
custom, din and minhag, may pull in opposite directions, but they
ult:mately must take account of one another because neither
automatically supersedes the other. In the paragraphs below I
will use American law to illustrate these multifaceted interac-
tions so it is clear that custom has authority of its own and affects
law even in fully functional and enforced legal systems.

~ometimes law overrules customs or creates new ones. In
Xn erican law, one example of that process was Brown v. Board of
«ducation (1954) and the subsequent Civil Rights Act of 1964.
Hmt Supreme Court decision and Congressional legislation not
only changed many state laws and local ordinances, but also
changed some of the social and commercial customs based on
segregation. So, for example, before that time advertisements
almost never depicted blacks and whites enjoying a given prod-
uct together, but by the 1960s such pictures began to appear.

On the other hand, custom can undermine law and change
it. The clearest ex @ample in American law is Prohibition. Most

\m{ruan«.—-pml_mblx some eighty- -five or ninety percent—
abided by the law, but the refusal of the remainder to do so made

timpossible to enforce even a law with the status of a constitu-
tional amendment.

('nm'ersely, custom can be the source of new laws. One clear
Xample in American law is the Uniform Commercial Code, a
Version of that forty-nine states ultimately passed. This code
*Pecifically invokes the “usage of trade” as a criterion for judging
Cases 16 A parallel development in Jewish law is the case of wine
Merchants putting their marker on kegs of wine, which, accord-
Ing to the Talmud, does not normally effect a legal transfer
(ki Myan), but it does do so if that is the custom among merchants.!”

lt'rlodlmlh every legal system has to catch up to the actual
Practices of the people it seeks to govern. Sometimes, as we have
Seen, the legal authorities will seek to uproot a custom that has
“Merged, and sometimes they will instead confirm it in law.




Sometimes, they will do neither, letting varying customs in dif-
ferent regions determine what the practice will be. The United
States 1s prnlmhh' more sensitive than most other nations to the
need to allow local custom to govern, for the federalist system
embodied in its constitution establishes the rights of states to
determine many, many matters, ranging from education to wel-
fare to zoning to criminal penalties.

In Jewish law, custom has interacted with law in all the same
ways. Indeed, in light of the widespread nature of the Jewish
people, one would expect custom to have an even greater effect
in shaping the practices of the Jewish people than it has had in
other communities. Because of the divine status ascribed to the
Torah, however, rabbis have not allowed custom to countermand
a prohibition of the Torah, especially in ritual matters (issu!
v’'heter), but even there one first has to define what is a rule with
Torah status and what is instead rabbinic level of authority In
order to decide whether this restriction applies. Most often, the
Torah cannot be claimed as the basis for a custom, and rabbis
must confront the custom on its merits, deciding whether 10
wage war with it, confirm it, or just let it remain as the custom 0!

some but not necessarily of all.

Conservative Judaism

One thing that has characterized the Conservative Movemen
from its early history in North America is its evolving practicé®
with regard to the role of women. Mixed seating in worship W@
established totally by the customs of the people affiliated with
Conservative congregations; to my knowledge, that practice has
never been justified and confirmed in a rabbinic ruling, but it

overwhelmingly accepted within our movement.'® Bat mitzval

ceremonies, initiated first by Mordecai M. Kaplan in 1922, va"
ied widely in degree of acceptance and in form through th"ll
1960s, with some congregations having girls do exactly wha!
boys did for their Bar Mitzvah, and with others, at the other end
of the spectrum, restricting the girls’ ceremonies to Friday nights
and to parts of the service not halakhically required. Here aga"
custom ruled the day.




Custom and law, as I have mentioned, continually interact
and affect each other. It should be no surprise, then, that some
steps in this evolution of the status of women were initiated by
rabbis, or, at least, confirmed by them in very early stages of the
emergence of the practice. Specifically, calling women to the
Torah was officially permitted by the committee on Jewish Law
and Standards in 1954,% but it did not become widespread until
the late 1970s or 1980s. Similarly, counting women for a minyan
Was approved as a majority decision of the Committee in June
1973, but that, too, did not become widespread until the 1980s
and 1990s. The next year, a minority opinion approved by six
members of the committee permitted women to serve as wit-
nesses.*! Only three votes were required under the committee’s
rules then to represent a valid option within the Conservative
Movement; the six votes in favor of’ permitting women to serve
a5 witnesses would even satisfy the more stringent requirements
€hacted in 1985 for that status. Even so, women did not serve as
Witnesses in any significant numbers until the 1980s, and it is
probably still not the practice among the majority of rabbis and
tOngregations to permit women to do so.

In what was probably the most public forum for deciding an
ISSue, the Rabbinical Assembly asked the chancellor of the semi-
hary to form a special commission to decide on the permissibil-

ity of mdnlmn;1 women as rabbis. That commission voted in

favor of women’s ordination, leading uitlmatei\ to the first ordi-
Nation of a woman by the seminary in 1985. * That decision was
Never nthuall_\ confirmed by the committee, but several mem-
bers of that committee now are themselves women rabbis, and so
“Ustom has ruled there as well! It has taken some time, however,

for Women rabbis to be eligible for appointment to congrega-
tion

al posts on an equal footing with men, and there is still some

{
vay to 80 in that regard. The existence of women rabbis in the

Various settings and capacities in that they now serve, though,

h
IS created a whole panoply of new customs, not only in cre-

Ative, new rituals but also in the ways in that rabbis and lay Jews
"Nderstand each other and interact with each other.

_ Other customs regarding women have emerged, or are
wh“?—;‘”h, from the masses, just as one would expect for this

AL
5 e of legal norms. So, for ex ample, some women put on tefillin,




others don only a tallit, and others use neither in their worship.
Some women wear head covering during worship and study (or
always), and some do not. Some congregations insert the matri
archs in the opening blessing of the amidah, some do not,

some make it a prerogative of the one leading services to decide.

Women Witnesses

This variation, I think, is even true for what is emerging as the
most difficult issue in this area, namely, women witnesses. The
Sifre, both Talmuds, and Maimonides all maintain that only men
may serve as witnesses as a matter of biblical law.* That, how-
ever, is founded on reading the masculine plural word for wi
nesses (edim) in either Deuteronomy 19:15 or Deuteronomy 17:6

as exclusively male in reference, even though the text of the Torah

itself can just as easily be read to include women as to exclude
them, and even though the Sifrei itself interprets the masculine
plural words for the litigants in these verses to include women. I
historical records are to be believed, however, in the large lﬂdil‘”"
ity of cases it was mdved only men who have, over the age>
served as witnesses.” The power of the practice of restricting ‘\ll
nesses to men, then, is not really the Torah or even the rab obis'
interpretation of it, but rather the ongoing custom of Jewish conv
munities over the centuries. This is Solomon Schechter’s doctriné
of Catholic Israel at its clearest and most compelling.
The customary roots of restricting witnessing to men do not
automatically justify permitting women in our own time to s¢ orve

as witnesses, for custom, as we have seen, has a continuity and

an authority of its own, sometimes even surpassing that of law
Custom, though, is not changed as much by argumentation a it
is by the emergence of new customs. Sometimes new custom”®
can be motivated by a conscious need to address new qituatiﬂ[‘-‘
for example, the new level of Jewish education open to wome”
in our society, but most often, it should be remembered, custon”
either endure or change as a result of the practice of the cO™
cerned Jewish community.

In the case of witnesses, if we look at the matter on its me"

its, although I myself would want some distinction of the rolé
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of men and women in synagogue and home rituals, as I will
explain below, I simply cannot understand the grounds on that
women should be denied the right to sign as witnesses. Rabbi
Ben Zion Bergman has suggested that the traditional restriction
of testimony to men was not based on a blanket devaluation of
women or on an assessment of women as incorrigible liars, but
rather on two specific factors that would undermine the accu-
racy of a women'’s testimony, namely, that women’s lack of
experience in the world at large would taint their understanding
and memory of events in that world, and second, that women
were generally dependent upon their fathers or husbands and
therefore were too likely to be influenced by them for their tes-
limony to be trusted as their own independent witnessing of
the event. Rabbi Bergman then suggests that since these factors
do not apply to the women of contemporary times, the restric-
tion on women’s testimony should be reversed.” Rabbis Joel
Roth and Mayer Rabinowitz have argued in similar ways.
Because I have deep respect for the law and the legal process, |
am glad that several members of the Committee on Jewish Law
and Standards are now doing research to see whether there are
additional legal grounds to permit women to be witnesses. In
“Idditinn to the changed perception and role of women in our
lime, the warrant for doing so will probably be based on a
f*hm\'ing that the exclusion of women was not as categorical as
'tshould have been if the source was really biblical. Even those
Who advance such arguments, though, will inevitably differ on
the extent to that we can rely on them to overturn longstanding
Practice, as the conclusions of Rabbis Bergman, Rabinowitz, and
Roth demonstrate.2

lwould guess, then, that any changes in this matter will arise
o Primarily from legal argumentation but simply by an increas-
Ng number of rabbis recognizing women as valid witnesses in
Pra'?fik‘(‘. This will occur when male rabbis agree to be part of a
“ourt (bet din) with female rabbis in matters of conversion or

divoree e _ i
_9rce, and it will occur more pervasively when rabbis increas-
”1(!-] y J

51y

, Permit couples they marry to have significant women in
T , L - i

Ir lives sign their wedding contracts, if they so choose.
Such acts, of course, will officially not be in keeping with the

law aq e - .
as 1t has come down to us. A minority opinion of the Com-




mittee on Jewish Law and Standards approves of permitting
women to be witnesses, but it was not justified with a forma
paper.”” It is therefore important to note that, contrary to the
claim that legal formalists might make, allowing women to serve
as witnesses in practice is not civil disobedience or, worse, an
abandonment of the law. It is, instead, a use of one of the sources
of the law, namely custom, to lead the way. That source may no!
have the advantages of law delineated above, but it has recipro-
cal advantages, as also described above. Moreover, custom is @
historically authentic source of the law and, in this case, the very
one that produced the law on witnesses as it is in the first place
[t thus seems to me to be exactly appropriate that this law, gen
erated by custom, that limits witnessing to males, should ult-

mately be changed by custom as well.

Implications For Our Own Day

This sets the stage for my recommendations about how w¢
should treat the status of women generally. All in all, we have?
veritable patchwork of practices with regard to women withi"
our movement. Some Conservative professionals and Injvpt'k‘P“'
would advocate that we as a movement become egalitarian 'l‘_‘l'
fiat, enacting a takanah to make women fully equal to men in all
privileges and obligations of Jewish law. On the other end of the
spectrum, others regret the extent to that we have already gon‘
claiming that we have lost our claim to legitimacy as a halakhic
movement by taking steps to enfranchise women without careful
and closely reasoned rabbinic rulings justifying such actio™

Such people often feel downright attacked by any step to equar

ize women'’s status. In the meantime, some people have let the

y L,
movement, either because we have moved too slowly and
narrowlv on these issues or because we have moved too far a
too fast.

G n

[ would suggest that we have all talked about these matters~
3 : - «arhal

the wrong way, although in practice we have done exactly W h
we should do. The task to be accomplished in justifying new rolé"

ant I

\.‘] 0

for women in Jewish life, we have thought, is to find warr

the codes and responsa literature for doing what we want t0
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That has led, frankly, to forced readings of texts and to conclusions
that either ignore or distort what historically happened in Jewish
communities and what motivates us today to act differently.

Some that have acknowledged this have argued that if we
were really honest, we would institute a takanah, once and for all
making women equal to men in all matters of Jewish law. There
s even some precedent for that in the takanah enacted by the
Chief Rabbinate of the Jewish community in Israel in 1943, which
made daughters inherit equally with sons. Even without that
specific ruling, Jewish legal history offers us the vehicle of
takanah to mal-\u significant changes that cannot be made through
less disruptive techniques.?

uUntil recently, I myself thought we should enact a takanah to
equalize the status of women and men in Jewish law. I have had
to face the fact, though, that more than a few women object to
wearing tefillin because it seems to them to be a man’s garment.
More broadly, I have come to recognize that we all must take
More seriously the clear unwillingness of some of our most
observant women to take on the responsibilities of Jewish law
irom that they are traditionally exempt. More broadly still, we

dare not just brush aside as antiquarian or reactionary the feel-

Ngs of those men and women within our movement who object
to the changes egalitarianism has brought. I myself will advance
an argument below for maintaining at least some distinctions
between males and females in our liturgy and law while yet
dHlIm]n% their equal status. Even that, though, may be much too
Itellectual a statement of the issue. For, in my view, many of the
Problems we are havi ing in defining new liturgical and legal roles
for men and women emerge from the differing levels of tolerance
We indiy idually have for trying out new customs as we also gain
Meaning and rootedness from the ones that shaped our past.
Objections to new egalitarian practices on the part of religiously
COmmitted Jews of both genders make even more sense when we
‘“Member that Jewish laws differentiating women from men are
‘%0ted in the customs of the times in that they were formulated
In the first place; they therefore are not open to change through
fationa} analysis alone but must rather he replaced, if at all, by
"eW customs that often seem strange at first but that gradually

@
€Ome acceptable and eventually even cherished.




Consequently, although we should certainly probe legal
sources to discover what our ancestors actually did in these mat-
ters, we should recognize that the real foundation for the laws
that have come down to us on the roles of women was custom
and that therefore the most appropriate vehicle for changing
those laws will also be custom. We therefore need to take a four-
pronged approach:

(1) Some customs have led to laws that indisputably harm
women. These include wife-beating (at least in some Jewish com-
munities), legal institutions that chain a woman in Jewish law to
a man from whom she has already been civilly divorced, and the
exclusion of women from Jewish education. Such bad customs
we must annul altogether, and the Conservative movement has
already done so0.”” We should similarly declare both morally rep-
rehensible and legally null and void the kind of extortion now
going on in part of the Orthodox world in Israel in that fathers
marry off their minor daughters to men they refuse to identify as
a ploy to force their wives either to stay with them in marriage o
to give them money or custody rights in divorce. In these and
other cases where the harm to women engendered by Jewish law
is undisputed, we have already done, and should continue {0
do, what we must to rid ourselves of such bad customs.

(2) Most of the customs that have come down to us are appre

. ]
ciated by some and opposed by others. In such cases, I would
argue for tolerance on all sides. That is, we should allow a diver

sity of customs to take hold and develop as they may. That wil

require tolerance for diversity in these matters, but such diver
sity is in the very nature of custom.

Thus, even though I myself am an egalitarian in these mat
ters, I would plead with my fellow egalitarians to respect the
will of some synagogues, or some minyanim within those synd-
gogues, to restrict some roles to men, and perhaps others 1
women. Conversely, those that want to maintain the traditinﬂﬂl
role differentiation in services should recognize the deep roo®
these matters have in communal custom, even those that ultr
mately found their way into codes or responsa, and that co™
sequently, in our own day, citing a text to justify exclusion of




women from a give role will generally not suffice. We will
instead need to confront the custom head-on, evaluating it in
terms of its role in our community now.

[hat will not be easy. In 1984, I wrote an article for the Uni-
versity of Judaism’s University Papers series in that I suggested
that the proper stance was “equal but distinct.”* That is, I would
want to recognize that men and women as classes are equal in
their legal status, and in their theological status as creatures of
God are created in the divine image, but I would also want to
have our rituals express the fact that men and women differ from
one another in important ways linked to their respective genders.
some of these differences, of course, are socially engendered (if
not determined), and then one must ask whether such differenti-
ations are justifiable or desirable. Increasingly over the last fif-
teen years, though, we have discovered that a number of the
factors that differentiate men and women are biologically based,
including most recently, the study based on functional magnetic
'¢sonance imaging (MRI) of the brains of men and women as they
espond to the same questions; this study demonstrated that men
and women do think with different parts of their brains.” In any
case, whether the result of nature or nurture or both, men and
Women are now demonstrably different from each other in the

Way they think, talk, reason morally, and respond to life in gen-
[-"]'d],
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as indicated by studies carried out largely by women such as
arol Gilligan, Deborah Tannen, and Nel Noddings.*2 Moreover,
a5 it has become politically acceptable to acknowledge these dis-
inctions, men and women have dared to explore in women’s and
Men’s groups the meaning of their engendered states of being, as
Well as, and in denigration of, their common humanity and, in
Our case, their common Jewish identity.

L, for one, then, would like to repeat the suggestion that I
"'”rjtlu In 1984, but now with much more evidence. Specifically, I
think that Jewish ritual life should incorporate many leadership
"Oles are open to people of both genders. On the other hand,
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0ugh, there should be, in my view, some elements of worship
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drituals that specifically are performed by women, and others
H.mt are restricted to men. That would acknowledge in graphic,
:““al terms that we are at once equal and different. If the slogan
“®parate but equal” had not had such bad press in American




history because of its abuse in justifying situations that were def
initely not equal, I might use that to summarize my position
Perhaps the phrase I used, “equality with distinction,” or a
Rabbi Zion Bergman suggested to me, “equal but vive la differ
ence!”captures the position better while simultaneously avoid
ing any association with applications of its policy that do no
preserve both factors in their entirety.

My favorite example to justify this position is, appropriately
one based on custom. By law, both men and women are obligated
to light Sabbath candles and to recite the kiddush on Friday
nights.” When Jews of both genders are not present, then, indeed
people of only one gender are supposed to do both things. When
Jews of both genders are in attendance, however, then, by custom
women generally light the candles and men recite the kiddush
The distinction retains equality because family members pay
roughly the same amount of attention to both. When they do not,
the factors that lead them to pay more attention to the one or the
other vary according to the family custom, the age of the children,
and so on; they are not a function of an inherently unequal degret
of significance in the two ceremonies. This can serve as a good
example, then, of how customs can emerge or even consciously
be created to enable us to be equal but different in our religiot®
life as Jews.

In that example, the choice of that would normally be don¢
by men and that by women was not determined by anythin
inherently male in saying kiddush in the home or anything
inherently female in lighting candles there. The choice evolved
as common practice, but, from a rational or even a symbol
point of view, it was largely arbitrary. That, too, is something t
note as we make our way into the new customs that are evolv
ing. Although we should certainly seek to differentiate the rolés
of men and women in meaningful, symbolic ways if we can, that
will not always be possible. In such circumstances, we may
choose to let men and women serve on an equal basis, or, at least
in some cases, we may decide to differentiate their roles arbitra”
ily. So, for example, individual congregations might designat
one Shabbat a month in that only women will serve as canto”
and another Shabbat in that only men do so, with the remaining
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forced to me, and I probably would opt for leaving that open to
both genders at all times on a totally random basis. I can imag-
ine, though, that if designating specific Sabbaths each month in
the way I described were the practice in my synagogue, I would
not only get used to it, but actually prize it after awhile as a fur-
ther way of distinguishing men and women without impugning
their equality. Alternatively, a synagogue might designate one
Sabbath a month in that there would be, at least as an option,
separate minyanim for men and women in order to accomplish
the same purpose.

(3) Along with this toleration of varying degrees of adaptation
of the customs of our past, I hope that we will develop new cus-
toms now that express both the equality and the distinctiveness
that 1, for one, seek. We have already begun, whether intention-
ally or not, to do this. This is especially evident in our emerging
life-cycle rites.

Parents justifiably feel that their joy is no less for having a
girl than it would be if they had had a boy, and the community’s
joy ought not be any less either. Traditionally, the birth of a girl is
marked by an aliyah for the father 