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Chapter 4

A CRITIQUE OF SoLOoMON B.
FREEHOF'S CONCEPT OF MINHAG AND
REFORM JEWISH PRACTICE

Joan S. Friedman

In 1944 Solomon B. Freehof was, to all appearances, at the height
of his rabbinic career. Ordained at Hebrew Union College in 1915
after an outstanding academic performance, he had served as a
chaplain with the American Expeditionary Forces in France and
with the army of occupation in Germany,' as a faculty member at
HUC, as rabbi of KAM Congregation in Chicago, and since 1934,
as senior rabbi of Rodef Shalom Congregation in Pittsburgh. He
was about to complete four years as vice-president and then
president of the Central Conference of American Rabbis, during
which time he was actively involved in the 5trugglc:~' over Zion-
ism within the CCAR and the UAHC and its member congrega-
tions which resulted in the emergence of the American Council
for Judaism.? He had over 20 years of experience on the CCAR
Liturgy Committee and had served as its chairman since JL):}U’.
under his leadership the Conference produced its revised Union

Notes for this section begin on page 129.
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Prayer Book. During the war years he also served as chairman of
the CCAR Emergency Committee on Placement, which worked
to provide chaplains for the military while not denying the peo-
ple at home some rabbinic presence,” and as chairman of the

Responsa Committee of the Jewish Welfare Board’s Committee
on Army and Navy Religious Activities,* which resolved ques-
tions of Jewish practice for the military.

In 1944, however, Freehof published a volume, which, in ret-
rospect, must be seen as the theoretical and practical foundation
for what would become his life’s crowning achievement: the
Reform responsa. This work, to which he added a second vol-
ume in 1952, was titled Reform Jewish Practice and its Rabbinic
Background. Its “chief purpose,” as he stated in the introduction,
was “to describe present-day Reform Jewish practices and the
traditional rabbinic laws from which they are derived.””

It was a work without precedent. Other giants of Reform
scholarship had produced essays and responsa on individual
questions, of course, but no one had written such a systematic
survey. The body of the work displays Freehof’s textual erudition
and confirms his emergence as the successor to Kaufmann Kohler
and especially Jacob Z. Lauterbach, both of whose responsa he
cites repeatedly. But Freehof goes further than Kohler or Lauter-
bach by presenting in his introduction an original theory con-
cerning the relationship of Reform Judaism to traditional Jewish
law. It is his desire to demonstrate not only that specific Reform
practices are rooted in traditional practices, but that the very
process by which Reform Judaism has developed its distinctive
practice is itself grounded in—indeed, identical to—the actual
process by which Jewish practice has always developed.

Since Judaism has always been a religion in which “deed”
came first, changes in Jewish practice are also “religious revolu-
tions,” according to Freehof .®* The destruction of the Temple in
the year 70 C.E. and the subsequent growth of the Diaspora occa-
sioned two such revolutions in ancient times.” At these times,
Jewish law required massive readjustment. But the law itself was
incapable of such readjustment because without the Sanhedrin,”
there was no way for Jewish law to have the requisite flexibility.
Thus problems such as the agunah remain unsolvable in Jewish
law. Whatever flexibility and adaptability were present in the
past in Jewish law was due to the “creative power” of the people,
not the rabbis. Freehof identifies this creative power as minhag,
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“the raw material which the law took up and shifted, rearranged,
justified, and embodied as the legal practice. The law itself did
not create. The people created and the law organized.”

In modern times, too, argues Freehof, historical change has
necessitated a religious revolution in Judaism. Emancipation, the
end of Jewish corporate existence, destroyed the community for
which Jewish law was developed and intended. In the modern
world most Jews ignore most of Jewish law, and even “the small
percentage who still observe the dietary laws, the Sabbath and
Jewish marriage laws, even for them, loyal, self-sacrificing Ortho-
dox Jews in a bewildering modern world, the whole Jewish civil
law code, the Choshen Mishpot, no longer exists.”'’ Once again,
the people’s creativity is stepping into the breach, creating new
minhagim. Reform Judaism is the oldest of such coping attempts
and it has succeeded in retaining many Jews within Judaism for
several generations. In Reform Judaism,

[t]he rabbis have expressed certain principles, certain theological
ideals, but the people by themselves by their rejections and their
acceptances, by their neglects and their observances have largely
determined their own religious practices. Reform Jewish practice is
not fixed. It is still changing. But by this time it has fairly well crys-
tallized. It has arrived for the present at least at a definite form. It
must therefore be of interest to all who are concerned with the
problem of the adjustment of Jewish life to the modern world to
study how this group of Jews has adjusted itself.!”

Freehof will therefore describe contemporary Reform practice in
his book and, wherever applicable, illustrate its roots in older
Jewish practice. He notes, however, that he will include

[o]nly those traditional laws and customs ... which are connected
with actual prevalent Reform practice. Thus, those branches of tra-
ditional law which have left very little mark upon present-day h}fe
of the Reform Jew are not dealt with. To put it bluntly, there is,
unfortunately, as little observance of the dietary laws among
Reform Jews as there is among millions of other modern Jews and
also as little observance of the traditional laws of Sabbaj:h rest.
Hence, these branches of Orthodox law are not dealt with.'?

Freehof’s theory is an attractive one for Reform Jews in that it

conceptualizes Reform not as a radical innovation in Jewish life,

but as the latest manifestation of a venerable Jewish response to
changes in the historical circumstances of the Jewish people. On
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both halakhic and historical grounds, however, it is highly sus-
pect. This article is an initial critique of his theory. “The law itself
did not create. The people created and the law organized.”

While it is clear that the process of halakhic change involves
extensive interplay between the rabbinate and the people, to
state categorically that the true creativity in the process comes
from the people and not from the rabbinate is a radical assertion.
In fact, Freehof’s very first example of popular creativity in
response to changed circumstances is none other than the para-
digmatic model of rabbinic creativity taught to every elementary
school student of Jewish history, namely, the story of Rabban
Yohanan ben Zakkai and the sages of Yavneh who, by their dar-
ing and creative halakhic activity, saved Judaism in the wake of
the destruction of the Temple. No less a historian than Salo Baron
refers to R. Yohanan as “the rebuilder of national life during the
great crisis”'® to underscore the importance of his leadership and
that of his colleagues and the innovations in law and practice
with which they are credited. More recent historians tend toward
the view that the phenomenon we know as “rabbinic Judaism”
was, in fact, the creation of a small group and only very gradu-
ally (with great help from the Abbasid caliphate’s support for the
Gaonate and the Exilarchate) did it become the normative way of
life for the vast majority of Jews.'*

Whether one views the rabbis as representing the will of the

maijority of the people or as a small minority whose form of

Judaism was only gradually accepted, neither opinion, however,
validates Freehof’s view of the development of rabbinic Judaism
after 70 C.E. as primarily a grass roots phenomenon.

We may adduce numerous other examples of rabbinic
authorities who issued drastic decisions in response to the needs
of the hour: Hillel’s prosbul, Rabbenu Gershom'’s tagqanot, and
the Polish rabbis’ decisions after the Cossack uprising'® come
readily to mind. In fact, the very phrase “et la’asot lashem heferu
toratekha underscores both the ability and the obligation of the
rabbinate to initiate change. Why, then, is Freehof so insistent
that change comes from the bottom?

The notion that Jewish practice evolves among the people
and is then regularized and codified by the rabbinic leadership is,
indeed, reflected in the history of at least one significant Jewish
movement: Reform Judaism, particularly in the United States.'
Although there were many instances of rabbinically instituted
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reforms prior to the formation of the CCAR, the rapidity of
change, the paucity of rabbis in the second half of the nineteenth
century, and the great variety of practice gives the impression that
the initial impetus for religious reform among American Jews, as
among German Jews earlier, came from the people. Yearbooks
from the early decades of the CCAR’s existence reveal the rabbis’
urgent desire to systematize the practice of American Reform
Jews—rarely to cancel, retract, or oppose the changes that had
manifested themselves in their synagogues and personal lives,
but to order them, and to reorganize Jewish religious practice on
a basis that reflected the people’s actual practice. During Kauf-
mann Kohler’s tenure as president of the Hebrew Union College
(1903-1926) and as a dominant personality within the CCAR, he
labored mightily to produce unity of thought and practice in the
movement. “Classical” Reform Judaism, which owed its shape
more to him than to any other single individual, remained largely
unchanged in outward form throughout the interwar period.

Solomon B. Freehof was ordained at HUC in 1915 and served
on its faculty until 1924. The evidence before Freehof’s eyes in
Reform Judaism was that the people initiated or desired change
as circumstances changed, and the rabbinate organized and reg-
ularized the changes. The rabbinate did not lead the way in mak-
ing change (except, as he notes, “[t]he rabbis have expressed
certain principles, certain theological ideals ...”"7). What Freehof
learned and saw of Reform in his years as a student and as a rabbi
up to the time he wrote this book conforms precisely to the model
he presents here.” “The doctors of the law understood ... that
they depended upon the creative imagination of the people.”"

As proof of his theory that Reform is simply cnntin_uing the
time-honored process of creating new minhagim, Freehof cites six
passages: two each from the two Talmuds and the Shulhan Arukh.
A closer examination of these passages, however, will reveal that
their support for his argument is problematic.

1. Berakhot 45b

M. Berakhot 6:8 reads: “If one drinks water to quench one’s thirst,
one should say [beforehand the blessing], ... by whose word all
things exist.” R. Tarfon says: [one should say] “... who creates
many living beings.” The Gemara explains: R. Tarfon says: [He
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should say] “... who creates many living beings. Rabba bar Rav
Hanan said to Abaye, and some say [he said it] to R. Yosef: What
is the law? He said to him: Go and see what the people do”.*

The Mishnah gives two opinions regarding the correct bless-
ing to recite before drinking water, that of the anonymous Mish-
nah and that of Rabbi Tarfon. The Amora Rabba bar Rav Hanan
asks which is the proper procedure. This is a logical question,
because the Mishnah here gives two individual opinions®' and
does not decide between them or offer a more authoritative state-
ment from the Sages. Abaye (or Rav Yosef) responds, “Go and
see what the people do.” In other words, the people’s actual
practice will determine what the halakhah should be in this case.
Their actual practice was, presumably, the way in which the
halakhah was eventually fixed: one recites Rabbi Meir’s version
before drinking water and Rabbi Tarfon’s version after—even
though Rabbi Tarfon was of the opinion that this was the bless-
ing before drinking, and neither Tannaitic opinion says anything
about a blessing after drinking. In this case, the “normative prac-
tice” of the people was apparently the source of the rabbinic law
as it was eventually codified.”

Is this a case of minhag creating halakhah? It is to the extent that
“custom determines which view is to be accepted when the
halakhic authorities disagree as to what the law is with regard to
a particular matter.”> It is impossible to see this, however, as an
example of Freehof’s “people’s creativity.” “The people” did not
formulate either of these blessings. The rabbis did. Nor did the
people even originate the idea that one must recite a blessing
before and after consuming food. The rabbis did, through their
exegesis of Torah. The people, in other words, were already oper-
ating within parameters defined for them by rabbinic scholarship.

2. Pesahim 66a

The question at hand is how to offer the Pesah offering when Pesah
begins at the conclusion of Shabbat. The offering has to be slaugh-
tered on the fourteenth of Nisan, that is, on Shabbat. How are the
people supposed to carry their slaughtering knives to the Temple?

They said to [Hillel]: Master, If one forgot and did not bring a knife
before Shabbat, then what? He said to them: I learned this halakhah
and forgot it. But leave it to Israel [to show you the answer]—if they
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are not prophets, they are the children of prophets. On the next day,
whoever had a lamb for the pesah had stuck the knife in the wool;
whoever had a kid had stuck the knife in between the horns [so that
the animals were carrying the knives, and no one was violating
Shabbat by carrying]. [Hillel] saw what they were doing and
remembered the halakha, and said: This is the very tradition I
received from Shemaya and Avtalyon.

In this passage Hillel says that there already is a law to
answer the question put to him, but that he has forgotten it.
When he sees what the people actually do, he recognizes their
practice as being exactly what the rabbinic legislation prescribed.
So what is the weight of the people’s practice in this case?

The significance of this passage is far from clear to later rab-
binic authorities. The narrower, minority view is that the peo-
ple’s custom merely proved that there was a prior law and is
valid only for that reason. The majority view, however, is
broader: “[T]he people can create law through custom, and ...
custom does more than merely prove the existence of a law cre-
ated by some other means.”? For Elon, this baraita is an example
of “the creative force of custom.”?5

The reason why the people’s custom can be relied on to cre-
ate law in this and similar instances is “because there is a pre-
sumption that the people ... base their conduct on the halakhah
[and] intend their practices to be true to its spirit.”® In other
words, the people’s conduct in the absence of rabbinic guidance_
is valid because it is assumed that the people are acting out of
devotion to Torah.

Freehof, like all committed Reform Jews, sees in the Reform
modification of traditional practices not rejection of Judaism, but
rather clear evidence of the people’s desire to remain Jews under
greatly changed historical circumstances. Therefore, the changt?s
made by the movement in liturgical and other practices meet this
criterion of devotion to Torah in his estimation and constitute
examples of popularly generated minhag. Pesahim 66a implies
that the people’s devotion to Torah makes them a reliable source
of Jewish practice. But is this true in every instance? What about,
for example, Freehof’s own brief acknowledgement tl?ar the
observance of the Sabbath is virtually absent from the lives of
Reform Jews? “Of course, not every custom of the people could
be permitted to abrogate any law. ... [CJustom abrogates the ia*t-v
only if it is the custom of respected people.”” Contrary to his
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sweeping endorsement of popular creativity, there is, in fact, a
limit to his enthusiasm for it. The customs he will describe as
Reform Jewish Practice are not the sum total of what Reform Jews
do; rather, they are only those parts of the behavior of Reform
Jews to w hich he and the rest of the CCAR have }_,l\g n their
approval. In other words, the rabbis do not merely “organize”;
they actively approve and disapprove and shape Jewish behav-
ior. On the whole, then, while Pesahim 66a does justify at least
some authority for popular creativity, Freehof’s own life’s work
indicates that that authority is not without limits.

3. Y. Yevamot 12:1 (12¢)

M. Yevamot 12:1 reads: “Halitzah takes place before a court of
three judges, even if all three are laypeople. If he released her
with a shoe made of leather, it is valid; with a shoe made of cloth,
it is invalid; with a sandal with a heel, it is valid; but without a
heel it is invalid.”

The relevant passage for Freehof is:

R. Ba b. Judah [said] in the name of Rav: If Elijah should come and
say that they perform halitzah with a leather shoe, they listen to
him. If he should say that they do not perform halitzah with a san-
dal, they do not listen to him. For the community is accustomed to
purturm halitzah with a sandal, and custom overrides the law. R.
Zeira [and] R. Jeremiah [said] in the name of Rav: If Elijah should
come and say that they do not perform halitzah with a leather shoe,
they listen to him. If he should say that they do not perform halitzah
with a sandal, they do not listen to him. For the community is
accustomed to perform the rites of halitzah with a sandal, and cus-
tom overrides the law.®

In both versions of this slightly garbled Amoraic pronounce-
ment, the first supposed decision from Elijah relates to the shoe
which the community does not use. Whether he tells them it may
be used or it may not be used, this statement is to be regarded as
authoritative. In the former case, he would be confirming the
Mishnah and, in the latter case he has the halakhic standing to
forbid that which the Mishnah permits. In both versions, how-
ever, his second supposed decision would prohibit that which
the community customarily practices. Nevertheless, Elijah does
not have the halakhic standing to force the community to alter its
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custom. The community’s custom is authoritative even over a
suprahuman authority.

This is not, however, an issue of popular creativity, either in
an area not addressed by law or in terms of established law;
rather, it is the right of a com munity to continue to engage in a
halakhically sanctioned practice in the face of new law mandated
by another halakhic authority.* This citation neither proves nor
disproves Freehof's theory.

4. Y. Bava Metzia 7:1 (11b)

M. Bava Metzia 7:1: “One who hires workers and tells them to
start early and finish late

in a place where it is not the custom
to start early and finish late, he may not compel them to do so.
In a place where customarily they provide [the workers with]
food, he must provide food; [where they] supply a sweet, he
must supply a sweet. Everything is according to the custom of
the province.”

The Gemara says:

Rav Hoshaiah said: This means that custom overrides the law. Rav
Imi said: In every case but this, the burden of proof rests on the one
who seeks to receive something from his fellow. In Tiberias theg do
not begin work early or leave late; in Bet Maon t_hu_v do. Tiberians
who go up to hire workers from Bet Maon [must follow the custom
of] Bet Maon; Bet Maonians who go down to hire workers in
Tiberias [must follow the custom of] Tiberias. ... What about a
place where there is no fixed custom? R. Judah b. Boni, R'. ;‘\m.ml,
and Rav Judah say: The court has stipulated that the starting time
is determined by the workers and the end time is detu-rminvdlhy
the employer. What is the reason [i.e., scriptural basis]? “You brn‘_ug
on darkness and it is night, / when all the.beastl:a of th}- mm.&;tts:sl'u'.
/ The lions roar for prey, / seeking their Iom_‘l from God. / When
the sun rises, they come home / and couch in their der_ls, /’Man
then goes out to his work, to his labor until the evening.” (Ps.
104:20-23).3!

Once again, the issue at hand is not one of [.‘i(“'.v practices
changing accepted usage. Here, existing custom is invoked as
the explicitly stated, valid halakhic basis for certain conduct and,
when there is no existing custom, one falls back on halakhah and
not popular creativity.*
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5. Shulhan Arukh OH 690:17

“It is the custom of all Israel that the [megilla] reader spreads the
scroll out as he reads, like a letter, in order to show the miracle.
And when he finishes, then he goes back and rolls it all up and
recites the blessing. [Isserles:] Some have written that people are
accustomed to say the four verses of redemption aloud [with the
reader], namely: Esther 2:5, 8:15, 8:16, 10:3, and such is the cus-
tom in these lands (Hagahot Maimuniot 8; Kol Bo; Abudharam), and
then the chazan repeats them. They have also written that the
children are accustomed to draw the likeness of Haman, or write
his name, on pieces of wood and stones, and to strike them
against each other in order that the name of Haman be blotted
out, as in “You shall wipe out the memory of Amalek” (Deut.
25:19)17 and ‘the name of the wicked will rot.” (Prov. 10:7) From
this the custom got mixed up and turned into the practice of
striking Haman when they read the megilla in the synagogue
(Abudharam). But one should not abrogate a single custom or
mock it, for they were not established for nothing (Bet Yosef in the
name of Orhot Hayim)

In the enumeration of the many and varied customs associated
with the reading of the megillah, we do, indeed, see an example in
which the people’s creativity leads to the diffusion of practices

Tk

which are then recognized as halakhah and codified by the rabbinic
authorities, who explicitly acknowledge that what they are recog-
nizing is minhag. The same is true in the following passage.

6. Shulhan Arukh YD 376:4

“At present it is the custom that after the grave is filled with
earth (or after the mourner turns his face from the grave), they
remove their shoes and sandals, go some little distance away
from the cemetery, and recite the burial Kaddish. After that they
pull up dirt and grasses and throw them behind their backs, and
wash their hands with water. [Isserles:] Some say that they sit
down seven times, because the spirits are accompanying him,
and each time they sit, the spirits flee (Maharil, resp. No.23, in
the name of “some say”). But in these provinces they are only

accustomed to sit three times, after they wash their hands, and
each time they say [Ps. 90:17 and Ps. 91:1]. When the deceased is
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buried on a festival, they may sit these three times as on a week-
day (No.20 in Hagahot Minhagim). The same is true if the burial
took place just before Shabbat: They may do this on Shabbat.
People are accustomed to be very careful not to enter a house
before washing and sitting three times, and the custom of our
ancestors is Torah (Maharil, ibid.). ... ™

According to Freehof, these two and the hundreds of other
appeals to the durability of custom by Isserles are evidence that
“the rabbinical authorities appreciated the fact that the creative
material in Jewish law which the official law could only analyze,
sift and organize, was the true basis of the continued vitality of
Judaism.” The great emphasis on custom, he asserts, proves that
practice was not a “mood” imposed on the community by the
rabbinate, “but ... a mass reaction, a mass creativity which pro-
duced practice and observance whenever Judaism needed to
readjust itself to new conditions.”*

Freehof is certainly correct in seeing in Isserles’ comments
evidence for flourishing popular creativity, but his argument has
a serious weakness. In the halakhic system, the power of minhag
to create, change, or overrule halakhah varies widely depending
on what sort of halakhah is in question. Custom does not carry
equal weight in all realms of the law.

Menachem Elon’s halakhic taxonomy divides the halakhah
into two realms, mammon and issur. “Although all parts of the
halakhah are rooted in the same source, share the same principles
and methods of analysis, and provide and receive reciprocal
support, nevertheless, study of the hala khic sources reveals that
the halakhah did make very fundamental distinctions between
its two major categories, namely, monetary matters (that part
of the halakhah included in the concept of mamon) and non-
monetary matters (that part of the halakhah included in the con-
cept of issur).”* One of the significant differences between these
two areas of halakhah concerns the force of minhag. “The distinc-
tion between issur and mamon is also an important factor in
regard to the binding authority and the creative power t_"f cus-
tom, particularly with regard to the fundamental principle in
this field that ‘custom overrides the law’ (minhag mevattel
halakhah), which applies exclusively to matters of mamon but not
at all to matters of isur.”?’

In matters of mammon parties may agree between themselves
“to contract out of a law contained in the Torah,” so long as no
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prohibition is violated. Two individuals may agree to conduct
their business by Torah law, by any customary procedure devel-

npvd over the centuries and recognized by the halakhic authori-

ties, or by some new procedure they themselves deve lop or
adnpt This principle allowed for maximum flexibility to meet
changing commercial conditions. Over the centuries, vast struc-
tures of halakhah dealing with commercial transactions, commu-
nal taxation, and other “civil” matters were thus constructed and
reconstructed, virtually all based on minhag. Minhag easily out-
weighs halakhah in the entire realm of mamon.

The reason why the same flexibility cannot apply in “reli-
gious’ law,” as Elon’s translators render the term, is evident. In
the words of R. Simeon ben Solomon Duran: “Obviously, if we
may repeal a prohibition on the basis of custom, then all prohi-
bitions may be ropm led one by one; and the Torah, God forbid,
will be a "-m;_‘atld * In other words, from the perspective of
halakhah, no matter how normative in any Jewish community
civil divorces and eating lobster may be, such “customs” can
never override the laws which regard that woman as eshet ish
and which declare that food to be freif.

Elon notes one great exception to this rule in the realm of
issur. Minhag plays an enormous and highly valued role in the
area of liturgy and ritual practice. “[T]he principle ‘custom over-
rides the law” was used to establish various rules that relate nei-
ther to mamon nor to issur, such as laws relating to prayer ...""
Indeed, even a very casual perusal of the halakhic literature
through the marvel of computerized databases bears this out:
The phrase from Berakhot 45b, “Go and see what the people do,”
occurs overwhelmingly in mamon or in matters of ritual and
liturgical practice. By contrast, there are few if any instances
where minhag determines practice in matters of ishut, gerut,
kashrut, or other questions of issur.

What, then, are we to make of Freehof’s misrepresentation of
the meaning of several halakhic texts? From a halakhic perspec-
tive he has made an egregious error in using proofs from mamon
and liturgical and ritual practice to justify changes in issur. Yet
given his prodigious scholarship, it is impossible to believe that
he simply erred. The even more dismaying alternative, however,
is that he deliberately blurred the meaning of his sources to but-
tress his argument—a disturbing tendentiousness that would
fatally weaken his case and certainly would do him no credit.
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There is a third alternative: We must recognize that although
Freehof was a prodigious scholar of the halakhah and knew its
categories and its distinctions, in this introduction he is not writ-
ing as a halakhist but as a Reform ideologue. He is reading the
halakhah through a Reform lens, but he confuses the reader
because he does not explicitly admit this.

“Reform practice,” as Freehof candidly admits, is limited
almost entirely to the realm of liturgy and ritual (primarily life
cycle ritual)—areas of halakhah in which minhag historically
played a crucial role. Reform Jewish Practice reflects the reality
that for most Reform Jews, “Judaism” meant (means?) going to
the temple on holidays and perhaps Friday nights, and life cycle
events, and no more.* [t happens that these fall within an area of
halakhah in which minhag has traditionally been given an impor-
tant voice. In particular, a fascination with minhag was a hall-
mark of the Ashkenazic rabbinic culture which produced R.
Moses Isserles.!! Isserles’ glosses to Karo’s Shulhan Arukh not
only delineated the differences in halakhah between Ashkenazim
and Sefardim but, as we have seen above, they painstakingly
preserved and codified the customary practices of the Ashke-
nazim in liturgy, ritual, and daily life. In writing this book Free-
hof thought he was doing for twentieth century Reform Jews
what Isserles had done for sixteenth century Polish Jews—using
the tools of the rabbinic tradition itself to justify and validate the
distinctive religious culture of a particular Jewish community.
That is why the two citations from Isserles were excellent sources
for him to cite.

Nevertheless, although Freehof knows and uses halakhic
sources, he does not approach them from a halakhic perspective
but from a classical Reform perspective in which no Jewish prac-
tice, however beloved or important, can ever rise above the level
of “ceremony.”*? The essential truths of ethical monotheism are
distinct from “ceremonies.” “Indispensable” and valued though
the latter may be, they are only human attempts to express
divinely revealed truths.** Thus, though the halakhic sources
themselves accord very different weights to different "pra@ces
(de-oraita, de-rabbanan, halakhah le-moshe mi-sinai, halakhah, minhag,
etc.) for Freehof it is all the same: Everything his Jews dois ".‘prac-
tice” and carries equal weight, whether it is conversion without
milah and tevilah, changes in the order of the u-'cckly Torah. I‘E.’a.d-
ing, or having flowers at a funeral. Freehof can claim continuity
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with tradition for Reform on the basis of the power of minhag
only because he has tacitly collapsed the distinction between min-
hag and halakhah. 1t is all merely “practice” or “custom.”

For example, in describing Reform practice a round the pub-
lic reading of the Torah, Freehof uses the terms “custom” or “cus-
tomary” to refer to the traditional annual and triennial cycles,
the modern Reform use of a combination of the two, the practice
of calling up two members of the congregation to unroll and roll
up the Torah, raising the Torah, reading the Haftarah, and calling
a certain number of men to the Torah on Sabbaths and other
days.* These matters fall within the realm of liturgical and ritual
practice, the area of greatest flexibility with regard to minhag,
yet even so, not everything is reducible to minhag from the point
of view of the halakhah. Calling seven to the Torah on Shabbat
morning is mandated by the Mishnah without discussion or
alternative, and is properly understood as law, not mere custom.

Realizing that Freehof is writing about halakhah through a
classical Reform perspective also explains why, in a book which
is essentially a sefer minhagim, he can include without further dis-
tinction questions of issur such as the rejection of special mar-
riage laws relating to kohanim,*> conversion without milah or
tevilah,* elimination of “legal” aspects of Jewish marriage in
favor of civil guarantees and replacing the ketubah with “an eth-
ical homily,”#” replacement of the get with civil divorce ** atten-
dance by kohanim at funerals, and the permissibility of
cremation.” From a halakhic perspective none of these is subject
to change on the basis of minhag.

One other tacit assumption, also a hallmark of the classical
Reform era, also undergirds Freehof’s thought: the conviction
that Orthodoxy is a system of the past, that it is inevitably
doomed to disappear in the modern world, and that Reform
Judaism is the next stage of Judaism’s evolution and the form in
which it will survive into the future. Freehof’s invocation of the
post 1970 changes in Judaism as precedent for contemporary
changes initiated by Reformers, his assertion that traditional
practice was for a world that has now completely disappeared,
his description of Orthodoxy as “an ideal, an heroic self-disci-
pline”—honored more in the breach than the observance”': all
these reflect the certainty that Reform would eventually become
the Judaism of all religious Jews, not merely one movement
among several. In this context the following passage becomes
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intelligible and sheds further light on his use of his chosen
halakhic sources:

Certainly even for the small percentage who observe the dietary
laws, the Sabbath and Jewish marriage laws, even for them, loyal,
self-sacrificing Orthodox Jews in a bewildering modern world, the
whole Jewish civil law code, the Choshen Mishpot no longer exists.
They no longer, except in rare instances, resort to rabbinical law for
the settlement of their business matters....They go to the civil law
courts. Scholars, of course, still study Jewish civil law....It is as the
introduction to the Even Haezer of the Shulhan Arukh puts it:
“There are many laws in this book which are not customary in
Israel these days ... but he who studies these matters ... neverthe-
less fulfills the commandment of learning the Law.” A few genera-
tions ago the law governed life. Now the study of the law is
intellectual exercise and pious self-absorption.”

Freehof’s point, implicit here but far more explicit in subse-
quent writings, is that the Orthodox resort to secular courts in
matters of mamon constitutes an abandonment of Jewish law dif-
ferent only in degree but not in kind from the Reform abandon-

ment of Jewish law.”® The autonomy of the corporate Jewish
community made it possible for Jewish civil law to exist; now
that there is no more autonomy, that part of the law has no pur-
pose. Freehof implies that those who still adhere to Jewish law in
the other three sections of the Shulhan Arukh are fighting a losing
battle. Like the Reformers, they, too, will eventually give in to the
inevitable tide of history and will begin to ”pmctice” Judaism in
the way which is suitable to the modern world.

Freehof is correct, strictly speaking, in asserting that by turn-
ing to the civil courts even Orthodox Jews are violating _Iewish_
law. There are numerous halakhic pronouncements warning of
dire consequences to any Jew who turns to the Gentile courts for
xamination of the

redress against a fellow Jew.* But a scholarly e :
matters ot

issue of Jewish use of non-Jewish courts to adjudicate
mamon cannot overlook the crucial historical question, namely,
the extent of Jewish self-adjudication allowed and onforced. by
non-Jewish rulers. As Elon notes, the rabbinic prohibition against
use of non-Jewish courts “was ]:‘-mnmlgatvd at a time wh‘t?l} the
Jewish legal system was about to set out on the long and d'“'c_“it
course of maintaining juridical autonomy without a sovereign
state; and this pronouncement established one of the sturdiest

. . y -~y e -
bulwarks protecting the continuous existence and development
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of the Jewish court in all the periods of the exile.”* Jewish “civil
law” was not necessarily distinctive, as were the practices
governed by Jewish “religious law,” but the broader the scope
allowed to Jewish civil law, the more distinctive the Jewish polity
was as a whole. Maintaining juridical autonomy was therefore
desirable. It was difficult, however, to maintain the authority of
Jewish courts when they lacked powers of enforcement. The
inescapable historical observation is that Jewish courts adjudi-
cated matters of mamon when the Gentile government allowed
and enforced such jurisdiction or when Jews voluntarily submit-
ted to their jurisdiction (which usually meant only until A or B
realized s/he could obtain a more favorable verdict by going to
the Gentile courts). Yet even when Jewish civil jurisdiction was
minimal, as it was in many early modern German communi-
ties,” Jews did not conclude from that, as Freehof does here, that
they would or should abandon “religious” law as a corollary.”

Here we see revealed yet another element of Freehof’s
Reform lens. For Reform Judaism, the end of separate Jewish sta-
tus and the integration of the Jews into western societies as a
religious group was an unmixed blessing. Emancipation brought
the abrogation of Jewish “civil law” and made it possible for
Reformers to create a new definition of Judaism-as-religion-only
using a western, Protestant paradigm of “religion” in which dinei
mammonot were ipso facto defined as not “religious” because the
very category of law had no place in religion, other than the
divinely revealed moral law. For traditionalists it was not an
unmixed blessing, because it removed the communal structure
within which Jewish life had always existed.® Thus in conflating
the post-Emancipation non-functioning of halakhah in the realm
of mamon with the abandonment of ritual practices, Freehof
offers an ideological historiography to complement his ideolog-
ical reading of halakha.

But if, as Freehof has it, the abandonment of Jewish civil law
is only the first step on an inevitable continuum of change in
“practice,” if all realms of Jewish law are alike in that they are
equally subject to the transformatory winds of modernity and the
people’s decision to abandon them or change them, then they
were also alike in the past, in the people’s decision to create them.
Hence, for Freehof, there is no contradiction in using J. Bava
Metzia, which deals with mamon, as justification for changes in rit-
ual or “religious” practice. Elon’s taxonomy and the conceptual
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approach of mishpat ivri are irrelevant, as are the historical reali-
ties that mitigated for or against the existence of a functioning
Jewish legal system beyond the realm of issur.

To be sure, he realized that there are problems with such an
approach, chief among them the vexing question of Shabbat. He
certainly did not want to say that the fact that Reform Jews
largely ignore Shabbat means that the ongoing process of minhag
has eliminated the day of rest from Judaism, though in print its
absence is merely “unfortunate.”* But in truth, his collapse of
the entire halakhic system into the amorphous category of min-
hag / practice leaves him no consistent way to criticize that non-
observance. For Freehof, vox populi may not be vox dei, since
“ceremonies” are not in any case divinely ordained,® but essen-
tially, Jewish practice is whatever Jewish people want to practice
at any given historical juncture.®’

Conclusion

Freehof’s Introduction to Reform Jewish Practice employs halakhic
sources to justify an argument which is not halakhic but ideo-
logical. Freehof understands Reform Judaism to be, as a result of
the Emancipation, the successor to Orthodoxy. Its succession is
demonstrated and legitimated through the concept of minhag, a
halakhic concept which Freehof tacitly redefines in order to
equate it with what he labels Reform “practice.” However, this
equation is flawed, as is his historical analysis, rendering his
entire approach problematic.

Postscript:In his Introduction to Reform Jewish Practice Free-
hof wrote, “Reform Jewish practice is not fixed. It is still chang-
ing. But by this time it has fairly well crystallized. It has arr'i\-'ed
for the present at least at a definite form. ... [A]ll the Reform
practices together form a fairly harmonious unity oo S-This pas-
sage reflects the essential unity of form which still marked
Reform Judaism at mid-century. When that status quo began,
however, to change in subsequent decades—id est, when the
process of minhag, as Freehof had defined it, threatened to under-
mine the practice he regarded as normative, his response was not
always positive. He was no longer as open to “popular creativ-
ity.” Although in his published work he struggled tolward a con-
sistent accommodation to the ongoing process of minhag within
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Reform Judaism, his private responsa correspondence frequently

revealed criticism of popular practice and a resistance to change.

For example, in reply to an inquiry concerning the wearing of a
tallit but not a head covering, he wrote:

A case could be made for wearing the tallis and not the hat, the
tallis being originally with fringes and the fringes commanded by
the Bible, for everybody, whereas the wearing of the hat is of dubi-
ous origin, as you know. However, this would be artificial. In
actual Jewish life for the last ten centuries, a hat was as sacred as a
tallis. I cannot understand why we have the tallis altogether and
not the hat, and why any of them, but there we are in the realm of
sentiment. Why do our people shudder at pork chops and eat ham
and bacon? What is the principle? ... Someone ought to make a
study of the psychological basis for the strange choice of the peo-
ple, and this applies to Orthodox Jews too in America, as to what
they will observe and what they will not observe. I suppose that to
our people the putting on of the hat would sound like a reversion
to Orthodoxy, while the wearing of the talllis does not seem quite
that Orthodox. However, all I can say to you is that this is a choice
based upon popular feeling, and I can see no more logic in it than you
can.%® [Emphasis added]

Freehof’s evident distaste for the “illogi” of popular practice
belies his earlier enthusiasm for “popular creativity.” Clearly,
another limit to popular creativity is when it concerns ritual
practices already declared meaningless and discarded by the
classical Reform rabbinate.

Or consider the irony in his response to an inquiry concerning
changing from Ashkenazic to Sefardic pronunciation of Hebrew:

[t is almost a consensus that it is wrong to change an inherited min-
hag. ... There is a strong feeling in the legal literature that a minhag,
especially an old one, is a very precious thing, a source of devotion
which binds the generations together. Our Ashkenazic pronuncia-
tion is, first of all, ours, and also has an honored history. ... To discard
it means to discard an unbroken mode of Hebrew pronunciation
(with some small variation) in which our Ashkenazic ancestors have
prayed for a millenium and a half. Practically speaking, it means
destroying the sense of familiarity of whatever Hebrew sentences
our worshipers have, and making the entire service strange to them,
especially nowadays, when our Reform Movement in America is
growing and for many of our new members the English part of the
service and the singing of the choir are already strange. ... It is, of
course, praiseworthy to express our solidarity with Israel. Let us do
it with our contributions, with [our] visits, and with our contact with
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Israeli art. As for our religious life, based upon our own traditions,
this should remain ours.**

This passage and many others like it reveal the fundamental
paradox inherent in minhag: at some point, every minhag is a new
behavior, and while some people welcome the new, some are
still deeply attached to the old. In upholding the Reform Judaism
of Reform Jewish Practice against subsequent change, Freehof is
merely articulating his own version of the Hatam Sofer’s famous
dictum, hadash asur mi-d’oraita.
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. r 1
cantorial soloist, so we feel more Reform at it. In other w ords, we're in a

period where we need pictorialization of Judaism again and it might as well
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In the words of Kaufmann hler the pagan mind in general the cere

monies constitute religion, wi y is viewed as a mode of worshup void ol

ethical pury \ f tir hi - the original object of these
ceremonies is forgotten, and 1 higher
stage thev are invested with new meaning '|I'|\i made
thoughts. There is, consequently, a singular affinity noticeable
ceremonies of various pu'n‘}-hw and classes, since, as a rule, they
mon origin in primitive life. Ceremonies are never the creations of 1

hev grow and change like language Each ceremony ma
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|'n1'1\m}1t|-ai bv the various events of life. As we advance In¢« ulture, enlighten
ment, and rehnement these various ceremonies may appear to us as empty

shells void of meaning, but we must never forget that nothing grows on thi

tree or in the soil without shielding leaf and husk. Abstract truth and ethical
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